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(ii) Supportive services contracts (in-
cluding service fees) under the Sup-
portive Housing for the Elderly Pro-
gram; and

(iii) Developer (consultant) con-
tracts.

(b) Identity of interest. An identity of
interest between the Sponsor or Owner
(or Borrower, as applicable) and any
development team member or between
development team members is prohib-
ited until two years after final closing.

§ 891.135 Amount and terms of capital
advances.

(a) Amount of capital advances. The
amount of capital advances approved
shall be the amount stated in the noti-
fication of fund reservation, including
any adjustment required by HUD be-
fore the final closing. The amount of
the capital advance may not exceed the
appropriate development cost limit.

(b) Estimated development cost. The
amount of the capital advance may not
exceed the total estimated develop-
ment cost of the project (as determined
by HUD), less the incremental develop-
ment cost associated with excess amen-
ities and design features to be paid for
by the Sponsor under § 891.120.

§ 891.140 Development cost limits.
(a) HUD shall use the development

cost limits, established by Notice in
the FEDERAL REGISTER and adjusted by
locality, to calculate the fund reserva-
tion amount of the capital advance to
be made available to individual Own-
ers. Owners that incur actual develop-
ment costs that are less than the
amount of the initial fund reservation
shall be entitled to retain 50 percent of
the savings in a Replacement Reserve
Account. Such percentage shall be in-
creased to 75 percent for Owners that
add energy efficiency features.

(b) The Replacement Reserve Ac-
count established under paragraph (a)
of this section may only be used for re-
pairs, replacements, and capital im-
provements to the project.

§ 891.145 Owner deposit (Minimum
Capital Investment).

As a Minimum Capital Investment,
the Owner must deposit in a special es-
crow account one-half of one percent
(0.5%) of the HUD-approved capital ad-

vance, not to exceed $10,000, to assure
the Owner’s commitment to the hous-
ing. Under the Section 202 Program, if
an Owner has a National Sponsor or a
National Co-Sponsor, the Minimum
Capital Investment shall be one-half of
one percent (0.5%) of the HUD-approved
capital advance, not to exceed $25,000.

§ 891.150 Operating cost standards.
HUD shall establish operating cost

standards based on the average annual
operating cost of comparable housing
for the elderly or for persons with dis-
abilities in each field office, and shall
adjust the standard annually based on
appropriate indices of increases in
housing costs such as the Consumer
Price Index. The operating cost stand-
ards shall be developed based on the
number of units. However, under the
Section 811 Program and for projects
funded under §§ 891.655 through 891.790,
the operating cost standard for group
homes shall be based on the number of
residents. HUD may adjust the operat-
ing cost standard applicable to an ap-
proved project to reflect such factors
as differences in costs based on loca-
tion within the field office jurisdiction.
The operating cost standard will be
used to determine the amount of the
project assistance initially reserved for
a project.

§ 891.155 Other Federal requirements.
In addition to the requirements set

forth in 24 CFR part 5, the following re-
quirements in this § 891.155 apply to the
Section 202 and Section 811 Programs,
as well as projects funded under
§§ 891.655 through 891.790. Other require-
ments unique to a particular program
are described in subparts B and C of
this part, as applicable.

(a) Affirmative fair housing marketing.
(1) The affirmative fair housing mar-
keting requirements of 24 CFR part 200,
subpart M and the implementing regu-
lations at 24 CFR part 108; and

(2) The fair housing advertising and
poster guidelines at 24 CFR parts 109
and 110.

(b) Environmental. The National Envi-
ronmental Policy Act of 1969, HUD’s
implementing regulations at 24 CFR
part 50, including the related authori-
ties described in 24 CFR 50.4. For the
purposes of Executive Order No. 11988,
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Floodplain Management (42 FR 26951, 3
CFR, 1977 Comp., p. 117); as amended by
Executive Order 12148 (44 FR 43239, 3
CFR, 1979 Comp., p. 412)), and imple-
menting regulations in 24 CFR part 55,
all applications for intermediate care
facilities for persons with developmen-
tal disabilities shall be treated as criti-
cal actions requiring consideration of
the 500-year floodplain.

(c) Flood insurance. The Flood Disas-
ter Protection Act of 1973 (42 U.S.C.
4001).

(d) Labor standards. (1) All laborers
and mechanics (other than volunteers
under the conditions set out in 24 CFR
part 70) employed by contractors and
subcontractors in the construction (in-
cluding rehabilitation) of housing with
12 or more units assisted under this
part shall be paid wages at rates not
less than those prevailing in the local-
ity, as determined by the Secretary of
Labor in accordance with the Davis-
Bacon Act (40 U.S.C. 276a–276a–5). A
group home for persons with disabil-
ities is not covered by the labor stand-
ards.

(2) Contracts involving employment
of laborers and mechanics shall be sub-
ject to the provisions of the Contract
Work Hours and Safety Standards Act
(40 U.S.C. 327–333).

(3) Sponsors, Owners, contractors,
and subcontractors must comply with
all related rules, regulations, and re-
quirements.

(e) Displacement, relocation, and real
property acquisition. (1) Minimizing dis-
placement. Consistent with the other
goals and objectives of this part, Spon-
sors and Owners (or Borrowers, if appli-
cable) shall assure that they have
taken all reasonable steps to minimize
the displacement of persons (families,
individuals, businesses, nonprofit orga-
nizations, and farms) as a result of a
project assisted under this part.

(2) Relocation assistance for displaced
persons. A displaced person must be
provided relocation assistance at the
levels described in, and in accordance
with the requirements of, the Uniform
Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970, as
amended (URA) (42 U.S.C. 4201–4655), as
implemented by 49 CFR part 24.

(3) Real property acquisition require-
ments. The acquisition of real property

for a project is subject to the URA and
the requirements described in 49 CFR
part 24, subpart B.

(f) Intergovernmental review. The re-
quirements for intergovernmental re-
view in Executive Order No. 12372 (47
FR 30959, 3 CFR, 1982 Comp., p. 197; as
amended by Executive Order No. 12416
(48 FR 15587, 3 CFR, 1983 Comp., p. 186))
and the implementing regulations at 24
CFR part 52 are applicable to this pro-
gram.

(g) Lead-based paint. (1) The require-
ments of the Lead-Based Paint Poison-
ing Prevention Act (42 U.S.C. 4821–4846)
and implementing regulations at 24
CFR part 35 apply to any dwellings (ex-
cept zero-bedroom dwelling units) in
section 811 housing that were:

(i) Constructed or substantially reha-
bilitated before 1978; and

(ii) In which any child under 6 years
of age resides or is expected to reside.

(2) Under the Section 811 Program
and projects funded under §§ 891.655
through 891.790, the lead-based paint
requirements described in § 891.325 also
apply.

§ 891.160 Audit requirements.
Nonprofits receiving assistance under

this part are subject to the audit re-
quirements in 24 CFR part 45.

§ 891.165 Duration of capital advance.
The duration of the fund reservation

for the capital advance is 18 months
from the date of issuance with limited
exceptions up to 24 months, as ap-
proved by HUD on a case-by-case basis.

§ 891.170 Repayment of capital ad-
vance.

(a) Interest prohibition and repayment.
A capital advance provided under this
part shall bear no interest and its re-
payment shall not be required so long
as the housing project remains avail-
able for very low-income elderly fami-
lies or persons with disabilities, as ap-
plicable, in accordance with this part.
The capital advance may not be repaid
to extinguish the requirements of this
part. To ensure its interest in the cap-
ital advance, HUD shall require a note
and mortgage, use agreement, capital
advance agreement and regulatory
agreement from the Owner in a form to
be prescribed by HUD.
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